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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON - BAY CITY

In re: VERN HERBOLSHEI MER
Case No. 83-00364

Debt or .

THE PI LLSBURY COVPANY, a
Del awar e cor porati on,

Plaintiff,

-V- A.P. No. 83-0291

VERN HERBOLSHEI MER, M CHI GAN
ELEVATOR EXCHANGE, FARM BUREAU
ELEVATOR, MONI TOR SUGAR COMPANY,
STERLI NG CO- OP, AUBURN BEAN &
GRAI N and SUSAN HARRI S, Trust ee,

Def endant s.

VEMORANDUM OPI NI ON AND ORDER GRANTI NG
MOTI ON OF TRUSTEE FOR SUMVARY JUDGVENT

At a session of said Court held in the Federal
Building in the City of Bay City, M chigan on
t he 11t h day of February , 1985.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
This adversary proceeding was filed by the Plaintiff
seeking to enforce a lien on certain crops grown by the debtor and
subsequently sold to various grain elevators and a sugar refinery.

The Trustee, one of the defendants herein, filed a notion for
sunmmary



j udgnment on t he pl eadi ngs, seeking to avoid the Plaintiff's security
i nterest.

The facts of this case, insofar as they are relevant to
consideration of the trustee's notion, are undi sputed. On May 2,
1982 the debtor executed an agriculture security agreenment with
W ckes Corporation, Pillsbury's predecessor in interest. The
security agreenent granted the |lender a security interest in all
crops of the debtor then growing or to be planted within one year
fromthe date of execution on real property |located in Bay County,
M chigan. On May 4, 1982, Wckes filed a financing statement with
t he Bay County Register of Deeds in order to perfect its security
interest. The instant dispute concerns the description of the
acreage on which crops subject to the security agreenent were to be
grown. This financing statenment provides in relevant part, that the

Plaintiff was granted a security interest in "all crops” in

"Frankenl ust , Monitor and Pinconning Township, Bay County,
M chi gan, "
said real estate described as "Sec. 6, Sec. 20, Sec. 5, Sec. 4". No

menti on of the record owner of the property was included, nor did
t he

st atement describe the approxi mate anount of acreage covered.
Eventual Iy, upon the debtor's default on his | oans and his filing of
a petition for relief under Chapter 7, the Plaintiff filed this
conpl ai nt.

The issue for determ nation by the Court is sinply whether
the financing statenent filed by the Plaintiff contains an adequate

description of the |and on which the crops were grown, pursuant to



Article 9 of the Uni form Cormerci al Code.
M C. L. A 440.9402(1) provides that

A financing statenent is sufficient if it gives
t he names of the debtor and the secured party,
in printed or typewritten form is signed by

t he debtor, gives an address of the secured
party from which information concerning the
security interest may be obtained, gives a
mai | i ng address of the debtor, and contains a
statenment indicating the types or descri bing
the itenms, of collateral ... When the financing
statenent covers crops growing or to be grown,
the statenent nust also contain a description
of the real estate concerned, and the description
shall reasonably identify the real estate, as
provided in section 9110. (enphasis added)

It is not necessary to provide a full |egal description of the
property as would be found on a deed or nortgage; any description
whi ch reasonably identifies the specific property to a third party
will suffice. MC. L.A 440.9110. Street addresses, reference to
maps and tract indexes may be sufficient. The purpose of the
financing statement is sinply to put third parties dealing with the

debt or on notice of a possible conpeting security interest; "further

inquiry fromthe parties will be necessary to disclose the conplete
state of affairs.” M C.L. A 440.9402, O ficial Coment, Par. 2
(1962

Text); In re Kalannzoo Steel Process, Inc., 503 F.2d 1219 (6th Cir.

1974). Thus, if the description is sufficient to give interested
parties a reasonable reference to allowthemto determ ne the extent
and nature of the lender's security interest in the debtor's

property, the security interest is perfected, even if the
description

i s inexact.



Case | aw supports the Plaintiff's position; courts have

been quite liberal in finding descriptions of real estate adequate
to

"reasonably identify" it for purposes of perfection. In several
farmrel ated cases, the financing statenment referred to the property

on which the crops were grown by giving the name of the farm or
owner

of the real estate, the county in which it was |ocated, the

approxi mat e acreage, and the approxi mate di stance fromthe nearest
town. Denying attacks asserting that the descriptions were vague,
courts held that the financing statenents were adequate to put the

world on notice of the underlying security agreenments. Uni t ed
St at es

v. Newconb, 68.2 F.2d 758 (8th Cir. 1982); United States v. Qakl ey,

483 F Supp. 762 {E.D. Ark. 1980); United States v. Smth, 22 U.C C.

Rep. Serv. 502 (N.D. Mss. 1977); United States v. Big Z Warehouse,

311 F. Supp. 283 (S.D. Ga. 1970). In In re Johnson, 21 B.R 484

(Bankr. WD. Md. 1982), the description was sinply the "310 acres of
wheat on honme place and | and rented"” and a reference to the debtor's
address. The court held the description sufficient, since it gave
the third party, (there, as here, a trustee in bankruptcy) a
"reasonabl e starting point for such an inquiry." 1d. at 486.

As the Plaintiff admts, the description on its financing

statement does not include the nunber of acres, the owner of
property

or a reference to a town. This would not per se invalidate the
security interest's perfected status. There are no nmagi c words or

mandat ory references in the description; so long as the description



adequately descri bes a parcel of farm and, the security interest is
properly secured. It is the Plaintiff's assertion that reference to
t ownshi ps and sections provide a nore preci se description than those
allowed in the cases cited above. Generally speaking, this claimis
true. However, the township and section references in the case at
bar are not nore precise, because they fail to describe any
particul ar piece of property farmed by the debtor.

As not ed above, the financing statement described the
farmed | and as sections 4, 5, 6, and 20 of Frankenl ust, Monitor and
Pi nconni ng Townshi ps in Bay County. Since there is nothing in the
statenment which matches a particular section to a particul ar
township, a third party com ng across the financing statenment would

be likely to read this statenent as enconpassing all four sections
of

each township. These twelve parcels of land contain a total of
7,680

acres. The Plaintiff does not contend that the debtor actually
farnmed all or even nost of this land, and it appears from docunents

on file with the Court that the acreage farmed by the Debtor
totall ed

in the nei ghborhood of 300 to 350 acres. In other words, the vast
maj ority of the real estate described in the financing statenment was
not subject to the security agreenment between the parties.

VWil e m ndful that Article 9 of the UniformComrercial Code
is a "notice filing" systemwhich was intended to elimnate

dependence on detailed recitations of property held as security,
t hat

goal does not supersede all other concerns. |If it did, it would not



be necessary for the secured party to file any description of the
property at all that would "reasonably identify" it. A lender could

conply with the notice requirenment by sinply filing a statenent
whi ch

covered all crops "on all land farnmed by the debtor wherever

| ocated”. This, for all practical purposes, is what the Plaintiff
did here; the description includes a |large portion of Bay County,
even though the debtor worked only a fraction of the listed realty.

MC.L.A 440.9402 evidences an intention by the legislature to
t enper

the benefits which a notice filing system provides to | enders with
a

requi renment that they at | east provide third parties a fair idea of
t he property encunbered. It is not enough that a person be given
notice that the debtor has sone property somewhere, upon which a
creditor has a lien; the description nust sufficiently identify the
encunmbered property so as to permt the third party to make sone
i ndependent inquiries to disclose the exact nature of the |lien.
The Plaintiff also contends that it nmay not al ways be
possi ble to accurately |ist each and every piece of farnm and upon
whi ch the debtor will be growing crops subject to the security
agreenent because the farner hinself my not be certain which
will be farmng at the time the security agreenent is executed.
Ostensibly the farnmer would then provide the | ender with a broad
description covering all property which he will potentially be using
t hat season. Even if such uncertainties occurred here, and the

Plaintiff has not so alleged, they do not excuse a failure to



adequately describe the land. |If the parties do not know exactly
which and will be covered when the |loan is nade, the Uniform
Comrer ci al Code provides a sinple solution: file a financing
st at ement describing the property known to be covered, then file an
amended statenent if it turns out that the debtor will be tilling
nore (or less) land. M C. L.A 440.9402(4).

Since the description relied upon here by the Plaintiff
fails to satisfy the mnimal requirenents of MC. L. A 440.9402 t hat
the financing statenment reasonably identify the real estate, the

Plaintiff's security interest is unperfected. By virtue of 11
U S. C

88544 and 551, the trustee may avoid the Plaintiff's security
interest and preserve that interest for the benefit of the estate.
There are no other matters of material fact essential to this

di spute, and I find that the trustee is entitled to the requested
relief as a matter of law. Therefore, the trustee's notion for

summary judgnment is hereby granted.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



